STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

TOD MURTO AND MOLLY PERI, ON
BEHALF OF AND AS PARENTS AND
NATURAL GUARDI ANS OF NOAH
MURTO, A M NCR,

Petitioners,
VS. Case No. 07-0605N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSCOCI ATI ON

Respondent .

N N N N N N N N N N N N N N N

FI NAL ORDER

This cause cane on to be heard on the parties' Joint
Stipulation of Facts and Agreed Record, with exhibits, filed
June 11, 2007.

PRELI M NARY STATENMENT

On February 5, 2007, Ted Murto and Molly Peri, on behal f of
and as parents and natural guardians of Noah Murto (Noah), a
mnor, filed a petition (claim wth the Division of
Adm ni strative Hearings (DOAH) for conpensati on under the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Association (NICA) with a copy of the claimon



February 6, 2007, and on May 3, 2007, followi ng an extension of
time within which to do so, NI CA responded to the petition and
gave notice that it was of the view that Noah did not suffer a
"birth-rel ated neurological injury,” as defined by Section

766. 302(2), Florida Statutes, and requested that a hearing be
schedul ed to resolve the issue.

G ven NICA' s response to the petition, an Order was entered
on May 7, 2007, which directed that "the parties . . . confer
and advise the . . . [adm nistrative |aw judge] no later than
May 21, 2007, as to the earliest date they will be prepared to
proceed to hearing on the issue of conpensability, their
estimate of the time required for hearing, and their choice of
venue.

On May 22, 2007, the parties filed a Joint Mdtion to Submt
Stipulation of Facts and Proposed Order to Resolve Petitioners
Claimin Lieu of Contested Hearing (Joint Mtion), and on
June 11, 2007, the parties filed a Joint Stipulation of Facts
and Agreed Record, with exhibits. By their stipulation, the
parties agreed to the facts set forth in paragraph 1 of the
Fi ndi ngs of Fact which follow, and agreed that the record
consists of the foll ow ng exhibits:

a. Exhi bit 1: Prenatal records of
Edwi n Hayes, M D., for Mlly Peri

b. Exhibit 2: Hospital record of Hol nes
Regi onal Medical Center for Noah Miurto



c. Exhibit 3: Ofice records of
Joseph Cimno, MD., for Noah Miurto

d. Exhi bit 4: Ofice records of
John Weare, Jr., MD., for Noah Murto

e. Exhibit 5: Report of Paul Carney, MD.
dated April 19, 2007

f. Exhibit 6: Report of Donald WIlis,
M D., dated April 2, 2007

g. Exhibit 7: Ofice records of Early
St eps- CATCH of Brevard for Noah Murto

The parties' Joint Mtion was approved by Order of June 11,
2007, and they were accorded until June 21, 2007, to file a
proposed order. The parties filed such a proposal and it has
been dul y- consi der ed.

FI NDI NGS OF FACT

1. By their Joint Stipulation of Facts and Agreed Record,
the parties stipulated to the follow ng facts:

a. The Petitioners filed a Petition for
Benefits under the Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Pl an
("Plan") on February 5, 2007, stating that,
"It is alleged that NOAH MJRTO suffered
brain damage as a result of a birth-rel ated
neur ol ogi cal injury."

b. N CA conducted its review of the instant
claimand retained as its medi cal experts,
Paul R Carney, MD. [, a pediatric

neurol ogist,] and Donald C. WIlis, MD.

[, a physician board-certified in maternal -
fetal medicine], to opine whether an injury
occurred in the course of |abor, delivery or
resuscitation in the i medi ate postdelivery
period in a hospital due to oxygen



deprivation or nechanical injury which
renders the child permanently and
substantially nmentally and physically
i npai r ed.

c. After conducting the review of the

medi cal records, Dr. WIlis opined that,
"There was no apparent obstetrical event

t hat woul d have been expected to result in
| oss of oxygen and brain injury to the
child.” Further, Dr. Carney, upon

exanm nation of the child [, at age 10-

nmont hs,] and the pertinent nedical records,
opi ned that, "Devel opmentally, he is
currently on track. He at this tinme is not
noted to suffer permanent substantial nental
or physical inpairnent.”

d. Further, Dr. Carney, after exam ning the
child and reviewi ng the pertinent records,
stated, "At this tine, the child does have a
need for occupational and physical therapy
gi ven very subtle issues noted on his notor
exam It is felt that this patient has a
very favorabl e prognosis but he wll require
ongoi ng therapy for this tine." As pointed
out by Dr. Carney in his said Report, the
child is neeting his devel opnent al

m | estones such as rolling over, sitting up
unassi sted, crawing, pulling hinself up to
stand and wal ki ng whil e hol ding onto
furniture.

e. Based primarily on Dr. Carney's

opi nions, together with the avail able

medi cal records, the parties hereby agree
and stipulate that the instant claimis not
conpensabl e as the injury does not neet the
definition of a "birth-rel ated neurol ogi cal
injury" as defined in Section 766.302(2),
Florida Statutes, which specifically
requires that the injury render "the infant
permanently and substantially nentally and
physically inpaired." 8766.302(3), Florida
St at ut es.



2. The parties' stipulation is consistent with the record,
whi ch denonstrates that Noah is neither substantially nentally
nor substantially physically inpaired. Consequently, for
reasons appearing nore fully in the Conclusions of Law, the
claimis not conpensable, and it is unnecessary to resolve the
etiology of Noah's inpairnents.

CONCLUSI ONS OF LAW

3. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

4. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

5. The injured "infant, her or his persona
representative, parents, dependents, and next of kin," may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Birt h-Rel ated Neurol ogical Injury Conpensation Associ ati on,
whi ch adm ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to

the petition and to submt relevant witten information relating



to the issue of whether the injury is a birth-rel ated
neurol ogical injury." 8 766.305(4), Fla. Stat.

6. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the admnistrative |law judge to whomthe cl ai mhas
been assigned. 8§ 766.305(7), Fla. Stat. However, if a dispute
exists, it nmust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

7. In discharging this responsibility, the admnistrative
| aw j udge nmust meke the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury clainmed is a
birth-related neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in



t he course of |abor, delivery, or
resuscitation in the i medi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm nistrative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8 766.31(1), Fla. Stat.

8. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a

mul tiple gestation, a live infant weighing
at | east 2,000 grans at birth caused by
oxygen deprivation or nmechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the immedi ate
postdelivery period in a hospital, which
renders the infant pernmanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

9. Here, the record denonstrated that Noah was not
"permanent|ly and substantially nmentally and physically
i npaired." Consequently, Noah does not qualify for coverage

under the Plan. § 766.302(2), Fla. Stat. See also Florida

Bi rt h-Rel at ed Neurol ogical I njury Conpensati on Associ ati on v.

Florida Division of Adm nistrative Hearings, 686 So. 2d 1349

(Fla. 1997)(The Plan is witten in the conjunctive and can only



be interpreted to require both a substantial nental and physi cal

i mpairnment.); Humana of Florida, Inc. v. MKaughan, 652 So. 2d

852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is a
statutory substitute for common law rights and liabilities, it
should be strictly construed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

10. Wiere, as here, the admnistrative |aw judge
determines that "the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent
imediately to the parties by registered or certified mail."

§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8§ 766.311(1), Fla.
St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED that the claimfor conpensation filed by Ted Murto
and Molly Peri, on behalf of and as parents and natura

guardi ans of Noah Murto, a mnor, is dism ssed with prejudice.



DONE AND ORDERED t his 25th day of June, 2007, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 25th day of June, 2007.

ENDNOTE

1/ Consistent with Section 766.305(2), Florida Statutes, DOAH
al so served the physician (Edwi n Bruce Hayes, M D.) nanmed in the
petition as having provided obstetrical services at Noah's
birth, as well as the hospital (Holnes Regional Medical Center)
named in the petition as the facility at which Noah's birth
occurred. To date, neither the physician nor the hospital has
requested |l eave to intervene or otherw se sought |eave to
participate in these proceedings.

COPI ES FURNI SHED.
(Via Certified Mail)

David R Best, Esquire

Best & Anderson, P.A.

Bank of Anerica Center

390 North Orange Avenue, Suite 1875

Ol ando, Florida 32801

(Certified Mail No. 7099 3400 0010 4399 2420)



Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal
I njury Conpensation Associ ation
2360 Christopher Place, Suite 1
Tal | ahassee, Florida 32308
(Certified Mail No. 7099 3400 0010 4399 2413)

Edwi n Bruce Hayes, M D

1314 Pine Street

Mel bourne, Florida 32901

(Certified Mail No. 7099 3400 0010 4399 2406)

Hol nes Regi onal Medi cal Center

1350 Hickory Street

Mel bourne, Florida 32901-3278

(Certified Mail No. 7099 3400 0010 4399 2390)

Char | ene W | oughby, Director

Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275

(Certified Mail No. 7099 3400 0010 4399 2383)

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal wth the Agency derk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766.311
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensation Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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